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District of Columbia 

I 

| 

a In the District Court of the United Stated 

for the District of Columbia 

Equity No. 56953 

Lottie A. Abbott, the legal representative and administra¬ 
trix of the estate of James D. Felley, deceased, other¬ 
wise known as James D. Fellows, deceased, plaintiff, 

I 

vs. 

! 

Henry Morgenthau, Jr., as Secretary of the Treasury of 
the United States; W. A. Julian, as Treasurer of the 
United States; and Frank T. Hines, as Administrator 
of Veterans’ Affairs of the United States, Defendants . 

i 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at tbe times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the abovepentitled 
cause, to wit:— 

! 

i 

1 In the Supreme Court of the District of Columbia. 

Equity No. 56953 j 

Lottie A. Abbott, the legal representative, and administra¬ 
trix of the estate of James D. Felley, deceased, other¬ 
wise known as James D. Fellows, deceased, Plaintiff, 

The address of Lottie A. Abbott is 79 Park Road, Lynn, 

Massachusetts. 

vs. 

j 

Henry Morgenthau, Jr., as Secretary of Treasury of the 
United States; W. A. Julian, as Treasured of the 
United States; and Frank T. Hines, as Administrator 
of Veterans’ Affairs of the United States, Defendants . 
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Bill for Injunction and Receiver 
Filed March 27,1934. 

To the Supreme Court of the District of Columbia. 

Plaintiff states as follows: 

1. That the plaintiff is a citizen of the United States and 
a resident of the State of Massachusetts, and files this suit 
as the legal representative and as administratrix of the 
estate of James D. Felley, deceased, otherwise known as 
James D. Fellows, deceased, hereinafter referred to as the 
estate of James D. Felley, deceased. This suit is filed for 
and on behalf of the plaintiff as legal representative and as 
administratrix against the fund for which a receiver is 
hereinafter requested. 

2. That the defendant, Henry Morgenthau, Jr., is Secre¬ 
tary of the Treasury of the United States, and is sued as 
such; that the defendant, W. A. Julian, is Treasurer of the 
United States, and is sued as such; that the defendant, 
Frank T. Hines, is Administrator of Veterans’ Affairs, and 
is vested by law with all the functions, powers, and duties 
formerly vested in the Board of Managers of the National 
Home for Disabled Volunteer Soldiers, a corporation, which 

corporation was dissolved on July 21,1930, and said 
2 defendant is sued herein in his official capacity as 
Administrator of Veterans’ Affairs and as trustee 
under a constructive trust, as will hereinafter appear. 

3. That the said James D. Felley was a citizen of the 
United States, and for a number of years prior to 1894 and 
until his death a resident of Hampstead, Rockingham 
County, State of New Hampshire. At the time of his death 
he was an inmate of the National Home for Disabled Volun¬ 
teer Soldiers, Togus, Maine, now known as Veterans Ad¬ 
ministration Facility, Togus, Maine; that on or about the 
1st day of January, 1932 he departed this life intestate 
leaving surviving him as heirs at law and next of kin cer¬ 
tain nephews and nieces; that the plaintiff is a niece of said 
decedent and on or about the 22d day of November, 1932 
was duly appointed and qualified as administratrix of the 
estate of said decedent by the Probate Court in and for the 
County of Rockingham, State of New Hampshire, and ever 
since said time has been and is now the duly appointed, 
qualified and acting administratrix as aforesaid. 



i 

LOTTIE A. ABBOTT VS. HENRY MORGENTHATJ, JR., ET AL. 3 


4. That the said James D. Felley on or about the 19th 
day of March, 1864, during the Civil War, enlisted as a 
private at Searsport, Maine, in the 14th Maine Regiment, 
Company C of the Volunteer Army of the United States. 
He was honorably discharged at Darien, Georgi^, on or 
about the 28th day of August, 1865, and thereafteij became 
a resident of the State of New Hampshire. 

5. That on the 22nd day of August, 1894 Thomas Leavitt, 
Judge of the Probate Court of Rockingham County] City of 
Exeter, State of New Hampshire, on the hearing of an 
inquisition proceeding filed in said court entered an order 
and a decree duly adjudging and decreeing that fthe said 
James D. Felley was insane. Andrew M. Moultoh, then a 
resident of Hampstead, New Hampshire, was thereupon 

duly appointed and qualified as guardian of the said 
3 James D. Felley pursuant to said order and decree 
entered by said court. The said order and decree 
adjudging and decreeing the said James D. Felley to be 
insane and appointing the said Andrew M. Moulton as 
guardian was never set aside during the life tim^ of said 
insane ward. 


6. That on or about the 28th day of April, 1896 the said 
Andrew M. Moulton, as guardian for the said Jhmes D. 
Felley, obtained from the United States Government for 
the benefit of his said insane ward an original pension cer¬ 
tificate, and an award of a pension of $8.00 per month from 
June 7, 1894 for the benefit of said ward by reason of his 
services in the Civil War, which pension award was there¬ 
after increased from time to time. Plaintiff is informed 
and believes and therefore alleges that said guardian col¬ 
lected all the pension moneys for his ward from June 7, 
1894 to April 3, 1908, and that all pension moneys which 


became due and payable after April 3, 1908 to |the said 
guardian for the benefit of said James D. Felley wejre there¬ 
after and until the said James D. Felley died collected and 


the greater portion thereof was accumulated by the said 
National Home for Disabled Volunteer Soldiers] Togus, 
Maine, as a constructive trustee for the said Jame$ D. Fel¬ 


ley, as will hereinafter appear. 

7. That on or about December 4,1907 the said James D. 
Felley was seriously burned and by reason of said injuries 
was on Dec. 9,1907, confined by his doctor in the liawrence 


i 

j 
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General Hospital, Lawrence, Massachusetts, until about 
June 1, 1908. That on or about the 15th day of May, 1908, 
while he was still a patient of said hospital and while he 
was still subject to the orders and decree of said Probate 
Court of Rockingham County, State of New Hampshire, 
he was directed to sign his name and swear to an applica¬ 
tion for admission to the said National Home for Disabled 
Volunteer Soldiers, Togus, Maine, which said application 
plaintiff is informed and believes and therefore alleges was 
filled out by some person other than the said James 
4 D. Felley wherein it was represented that his men¬ 
tal condition was normal and that he was a resident 
of Lawrence, Massachusetts. The said application which 
the said James D. Felley was directed and required to sign 
and swear to stipulated that he would agree to adopt and 
to abide by all the rules, by-laws, and regulations promul¬ 
gated by the Board of Managers of said home. One of the 
regulations printed on said application was that if he was 
a member of said home when he died that all unexpended 
funds and pension moneys held by said home for the benefit 
of said member should vest in the post fund of said home 
in accordance with the provisions of the Act of Congress 
approved July 1, 1902, c. 1351, 32 Stat. 564. The said An¬ 
drew M. Moulton signed said application as a witness, but 
he did not sign or swear to said application as guardian 
of said J ames D. Felley. Plaintiff further alleges that said 
James D. Felley was insane when he signed and swore to 
said application and that said application was never ap¬ 
proved by the aforesaid Probate Court of Rockingham 
County, New Hampshire, and that by reason of the in¬ 
sanity of said James D. Felley said application was null 
and void and did not bind said Felley or his heirs or legal 
representatives. 

8. Plaintiff alleges that just prior to the signing and 
filing of said application said Andrew M. Moulton informed 
and advised the said Soldiers Home that he was the guard¬ 
ian of said James D. Felley, an insane person, and that he 
held the pension certificate of said Felley and collected the 
pension for his benefit, and that said Felley had been a resi¬ 
dent of Hampstead, New Hampshire, for about 20 years; 
that said Home thereafter on or about June 2, 1908 ac¬ 
cepted and received said Felley as an inmate of said Home 
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with knowledge of the fact that he was insane and had 
been so determined by a court and that his guardian had 
not been discharged by the court and that said Felley was 
legally incapable of entering into any binding con- 

5 tract with respect to his pension. There isj attached 
hereto and made a part hereof and marked Exhibit 

“A” a copy of a letter from said Andrew M. Moulton as 
guardian to said Home dated May 7, 1908. 

9. That at the time of the admission of the sa^d James 
D. Felley to the premises of said Soldiers Homb he was 
examined by Major R. D. Ridlon, surgeon of said home, 
who rendered a written report dated June 2, 190$ wherein 
he certified that the said James D. Felley was entitled to be 
admitted to the said home by reason of his physical dis¬ 
abilities. 

10. Plaintiff is informed and believes and therefore al¬ 
leges that after the said James D. Felley was admitted to 
said Soldiers Home as aforesaid that the said home caused 
the name of said James D. Felley to be placed on the rolls 
of said home as an inmate thereof and thereafter! collected 
from the United States Pension Bureau all pension moneys 
and other funds due the said James D. Felley tinder his 
pension. That from September, 1912 and until hb died the 
said home withheld and accumulated practically afi of said 
pension money in the Treasury of the United States which 
became due and was thereafter collected for the sajid James 
D. Felley. Plaintiff further alleges that the said Andrew 
M. Moulton died on December 11, 1914 and that during his 
life time he never resigned and was never discharged as 
the guardian of the said James D. Felley; that after said 
James D. Felley was admitted to the said Soldiers Home 
the said home acted in the capacity of a voluntary trustee 
when it collected and accumulated the pension moneys due 
the said James D. Felley, and that said home has no inter¬ 
est in said fund and that the entire amount thereof is due 
and owing to this plaintiff as the legal representative and 
as administratrix of said James D. Felley. Plaintiff fur¬ 
ther alleges that all of the accumulated pension moneys due 
to the said James D. Felley, which had not been collected 

by him prior to his death, is a trust fund tinder the 

6 administration of the defendant, Frank T. [Hines, as 
Administrator of Veterans’ Affairs, and said fund 
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is now held by the said defendant in the Treasury of the 
United States, and said fund is impressed with a trust in 
favor of plaintiff, and that plaintiff has a lien thereon to 
the amount due. The amount of plaintiff’s claim is $8,139.50 
together with all accumulated interest and income thereon, 
which is the amount of the accumulated pension moneys 
due said James D. Felley which had not been collected by 
him prior to his death. 

11. Plaintiff further alleges that all of the pension moneys 
and funds so collected and so held by the defendant is, un¬ 
der the act of Congress approved February 26, 1881, c. 80, 
21 Stat. 350, due and payable to the plaintiff as the legal 
representative and as administratrix of the estate of James 
D. Felley, deceased. 

12. That after the death of said James D. Felley the 
plaintiff made frequent demands and requests for the pay¬ 
ment of the moneys due the said J ames D. Felley, tliat sa* ^ 
demands and requests were not complied with and no part 
thereof has been paid and the whole amount thereof is due 
and payable to plaintiff from said defendants. 

13. That the defendants are about to transfer, and unless 
restrained by this court will transfer and pay over to the 
post fund of said Soldiers Home the moneys due this plain¬ 
tiff, and thereby place said fund beyond the jurisdiction of 
this court. 

14. That neither the United States or these defendants 
have any interest in said fund, and the payment thereof to 
this plaintiff by the defendant, Henry Morgenthau, Jr., as 
Secretary of the Treasury of the United States and/or the 
defendant, W. A. Julian, as Treasurer of the United States 
is purely a ministerial duty. 

15. Plaintiff further alleges on information and belief 
that there is now on deposit in the Treasury of the United 

States the pension moneys and funds due this plain- 
7 tiff which the said defendants will pay over to the 
said Soldiers Home unless restrained by this court. 

Wherefore, premises considered, plaintiff prays: 

1. That a subpoena may issue to the defendants and each 
of them, requiring them to answer this bill. 

2. That a rule issue to the defendant, Henry Morgenthau, 
Jr., as Secretary of the Treasury of the United States, and 
to the defendant, W. A. Julian, as Treasurer of the United 
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States, and to the defendant, Frank T. Hines, as Adminis¬ 
trator of Veterans ’ Affairs of the United States irequiring 
them to show cause, if any they may have, why they should 
not be enjoined from paying over to the said Soldiers Home 
during the pendency of this suit, the moneys new in the 
Treasury of the United States, or any part thereof held for 
the estate of James D. Felley, deceased, and that upon the 
return of said rule an order be entered herein restraining 
the said defendants, or any of them, from paying said 
moneys or any part thereof, to the said National Home for 
Disabled Volunteer Soldiers, during the pendency of this 
suit. | 

3. That a receiver be appointed by this court to receive 
and hold said fund pending the determination of the owner¬ 
ship thereof by this court, and that a mandatory injunction 
issue to the said Henry Morgenthau, Jr., Secretary of 
Treasury, and/or W. A. Julian, Treasurer of the United 
States, requiring them or any of them to pay tc> such re¬ 
ceiver the money now in the Treasury as aforesaid, and any 
money which may hereafter be paid into said Treasury aris¬ 
ing from the pension due the said James D. felley, de¬ 
ceased, the said money to be held by the said receiver, to 
abide the final decree of this court. 

4. That the said fund now in the Treasury as 
8 aforesaid, and the amount hereafter to be paid into 
the Treasury by said Soldiers Home and/oir the said 
Administrator of Veterans’ Affairs in satisfaction of the 
unexpended and accumulated sums due the said James D. 
Felley, deceased, be'decreed to be a trust fund upon which 
the plaintiff shall have a lien for the amount so fqund to be 
due, and the amount so found to be due the plaintiff be de¬ 
creed to be paid to plaintiff out of said fund. 

5. That plaintiff be granted such other and further relief 
as to the court may seem meet and proper and the exigen¬ 
cies of the case may demand. 

LOTTIE A. ABBOTT | 
Administratrix of thi estate 
of James D . Felley, deceased. 

F. EBERHART HAYNES 
Attorney for Plaintiff. 
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9 State of Massachusetts, 

County of Essex, ss . 

Lottie A. Abbott, being duly sworn, on oath says: That 
she is the administratrix of the estate of James D. Felley, 
deceased, and that she has read the foregoing petition, 
signed by her, and that the matters and things therein 
stated upon personal knowledge are true, and those stated 
upon information and belief she verily believes to be true. 

! LOTTIE A. ABBOTT 


Subscribed and sworn to before me this 23d day of March, 
1934. 

FREDERICK E. SHAW, 

(Seal) Notary Public . 

My Commission expires on October 2,1936. 


10 Plaintiff’s Exhibit “A” 

Insane 
Not admitted 
etc. 

May 7, ’08. 


Governor, National Soldiers Home, Maine. 

I wrote and received a Blank application for admission 
to the Home, for a ward of mine, James D. Felley. 

I was appointed his Guardian in 1896, as insane, he is 
practically a sane man. I hold his pension certificate and 
draw the pension, should I resign if he is admitted, in 
favor of some one at the Home, he has a small piece of 
land in Hampstead worth about $600, and I have about 
$300, in the Savings Bank for him. he is in the Hospital 
at Lawrence Mass, at the present time, suffering from se¬ 
vere burns on face and hands, he has been a resident of 
Hampstead for about 20 years. I thought you ought to 
know the circumstances of the case before he sent in the 
application. 

he would like very much to come to the Home and will 
apply at once if all right after this explanation. 

Yours Respt 

ANDREW M. MOULTON 
Guardian James D . Felley . 


11 
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Motion to Dismiss BUI of Complaint j 
Filed April 16,1934. j 

Come now the defendants in the above entitled cause, 
and each of them, and move that the bill of complaint filed 
herein be dismissed; and as grounds therefor, say: 

1. That this suit is in effect a suit against the United 
States over which this court has no jurisdiction, j 

2. That plaintiff in her bill of complaint doed not state 
facts setting up an equitable lien or interest ini the funds 
in controversy alleged to be held by the United States, for 
which an injunction might be issued or a receiver appointed. 

3. That plaintiff does not state a cause of actioh, for that 
the proposed disposition of the money about Which she 
complains is in exact accordance with the statutes in such 
cases made and provided. 

4. The bill of complaint discloses a complete lack of 
equity. 

5. The plaintiff has a plain, adequate and complete rem¬ 
edy at law. 

LESLIE C. GARNET^ 

United States Attorney. 

DAVID A. PINE j 

Assistant United Stdtes 
Attorney . 

JAMES T. BRADY, j 

Acting Solicitor, 

Veterans Administration. 

\ 

12 Opinion 

Filed May 9,1934. j 

The motion to dismiss the bill should be overruled. 

The fact that the bill fails to offer to do eqtiity is not 
made one of the grounds of the motion to dismiss. The 
extent to which the plaintiff may be required tq do equity 
if she be entitled to relief upon a final hearing is reserved. 

BAILEY. 

j\ 

■ 

I 

i 
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13 Order 

\ Filed May 11,1934. 

This cause came on to be heard at this term upon the mo¬ 
tion of the defendants to dismiss the bill of complaint in 
the above-entitled cause, and thereupon, upon due consider¬ 
ation thereof, it is by the Court this 11th day of May, 1934, 

ADJUDGED, ORDERED and DECREED that said mo¬ 
tion to dismiss be and the same is hereby overruled, with 
leave to the defendants to file their answer within 10 days. 

JENNINGS BAILEY 

Justice 

14 Motion to Strike Defendants’" Answers to BUI of 
Complaint and for Decree Pro Confesso on BUI and 
Answers. 

\ Filed May 14,1935. 

Now comes the plaintiff, by her attorney, and moves the 
Court to strike out the answers of the above-named defen¬ 
dants to the bill of complaint, and to award the plaintiff a 
decree pro confesso for the following reasons, to wit: 

1. The answers are insufficient in law. 

2. The answers do not raise any issue of fact. 

3. Under the admitted facts the legal issues involved in 
this cause have been decided by this Court. See opinion of 
Mr. Justice Bailey filed herein on May 9, 1934. 

The defendants have raised the same legal issues in their 
answers which were raised in their motion to dismiss the 
bill. This Court on May 11, 1934, entered an order over¬ 
ruling the defendants’ motion to dismiss the bill of com¬ 
plaint, thereby deciding that the legal issues which the de¬ 
fendants have again raised in their answers are insufficient. 

4. The separate plea and defense included in paragraph 
16 of the amended answer of the defendant Hines that “the 
plaintiff fails to offer to do equity” is in effect an attempt 
to set up a counterclaim for all of the acclumulated pension 

money of James D. Felley, deceased, for the care and 

15 maintenance of said decedent while he was confined 
to the premises of the Soldiers Home, Togus, Maine. 

The answers fail to state any facts entitling the defendants 
to such money, and equity, therefore must follow the law. 
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Since the defendants have failed to establish any right to 
such pension money under the law they cannot invoke such 
a plea to defeat the right of the plaintiff to recover under 
the Act of February 26, 1881, c. 80, Sec. 2, 21 |3tat. 350. 
There is no statute which authorizes the defendants, or any 
one of them, to deduct from the pension of an ininate of a 
Soldiers Home after his death, money for boar4, mainte¬ 
nance, or for any other purpose incident to his care at the 
home. Furthermore said plea is insufficient because (a) it 
does not allege facts sufficient to constitute a valid cause of 
action, or counterclaim, against the plaintiff, and (b) it does 
not allege facts, but merely states the conclusion Of the de¬ 
fendant in violation of Equity Buie 29 of this Cojurt. 

5. Under the admitted facts and the decision of this Court 
and the Supreme Court of the United States, 

(a) The said James D. Felley was never a member of the 
Soldiers’ Home within the meaning of the Act of Congress 
of July 1, 1902, c. 1351, 32 Stat. 564 (Sec. 139, Title 24, 
U. S. C.); 

(b) The said Act of July 1, 1902, contemplates a valid 
and binding contract between the applicant and the Home, 
as shown by the amendatory Act of June 25, 1910, c. 384, 
36 Stat. 736. The said James D. Felley was incjapable of 
executing a binding contract as he was insane and a ward 
of the Probate Court of Rockingham County, New Hamp¬ 
shire, and the contract was never approved by said Pro¬ 
bate Court; 

(c) The plaintiff as the legal representative of said de¬ 
cedent is entitled to recover the accumulate^ pension 
moneys under the provisions of the Act of Cohgress of 
February 26, 1881, c. 80, Sec. 2, 21 Stat. 350; 

(d) The said accumulated pension moneys of the 
16 decedent are now on deposit in a special deposit ac¬ 
count in the Treasury of the United States, and are 
subject to withdrawal by the defendant, Frank T. Hines; 
and 

(e) The decedent having been an inmate of the Soldiers’ 
Home within the meaning of the said Act of February 26, 
1881, and there being money available to pay his legal rep¬ 
resentative, the duty of payment is a ministerial one the 
performance of which this Court has authority to compel; 
and 


I 

I 
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(f) The defendants are trustees, and possess no author¬ 
ity to vary the terms of the trust. A court of equity does 
not need a statute (although the Act of February 26, 1881, 
is still in force and effect and has not been repealed) to di¬ 
rect restitution of money unlawfully withheld by construc¬ 
tive or statutory trustees. 

6. Under the admitted facts it is the plain ministerial 
duty of the defendants to pay or cause to be paid to the 
plaintiff the moneys claimed in the bill of complaint. 

1 F. EBERHART HAYNES. 

Attorney for Plaintiff. 

THOMAS E. RHODES 

Of Counsel . 

17 Amended Answer of Defendant Frank T. Hines, as 
Administrator of Veterans ’ Affairs of the United 

States, to the Bill of Complaint for Injunction and Re¬ 
ceiver. 

Filed May 15, 1935. 

Now, comes the defendant, Frank T. Hines, as Adminis¬ 
trator of Veterans’ Affairs, now and at all times saving 
and reserving unto himself all objections and exceptions to 
the errors and insufficiencies of the bill of complaint filed 
herein and reserving unto himself the benefits of the lack 
of jurisdiction of this Court appearing upon the face of 
said bill of complaint to grant the relief prayed for, and, 
with leave of Court first had and obtained, files this his 
amended answer to the bill of complaint, and respectfully 
shows to the Court as follows: 

1. This defendant admits the allegations of paragraph 1 
of the bill of complaint. 

2. This defendant admits that the defendant, Henry Mor- 
genthau, J'r., is Secretary of the Treasury of the United 
States, and that defendant, W. A. Julian is Treasurer of 
the United States, and that he is Administrator of Veter¬ 
ans’ Affairs, and that said defendants are sued in their 
official capacities. This defendant further admits that he 
is vested by law with all the functions, powers and duties 

formerly vested in the Board of Managers of the 

18 National Home for Disabled Volunteer Soldiers, a 
corporation, by reason of the Act of Congress ap- 
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proved July 3, 1930, (46 Stat. 1016, Sections 11-117, Title 
28 U. S. Code), and Executive Order of the President of the 
United States dated July 21, 1930, issued pursuant to said 
Act. This defendant denies that he is trustee as in this 
paragraph alleged, and this defendant avers that! the pen¬ 
sion moneys referred to have been administered pursuant 
to the provisions of Section 139, Title 24, U. S. Code. 

3. Defendant admits the allegations of paragraph 3 of 
said bill of complaint, but says that at the time of jhis death 
said James D. Felley was an inmate or member of the Na¬ 
tional Home for Disabled Volunteer Soldiers at Togus, 
Maine. 

4 and 5. This defendant admits the allegations of para¬ 
graphs 4 and 5 of said bill of complaint. 

6. This defendant admits the averments of paragraph 
six, except the averment that the pension moneys therein 
referred to which became due and payable after April 3, 
1908, were thereafter and until the said James D. Felley 
died, collected and the greater portion thereof accumulated 
by the National Home for Disabled Soldiers, Togus, Maine, 
as a constructive trustee for the said James D. Felley, as to 
which this defendant says that said pension moneys which 
became due and payable after April 3, 1908, became due 
and payable to the Treasurer of said Home, pursuant to 
Section 138, Title 24, U. S. Code, and not to the guardian 
of the said James D. Felley, as alleged by plaintiff'] and that 
said moneys were held by the Treasurer of said Home, to 
be disbursed for the benefit of the said James D. Felley, 
during his life, pursuant to said Section and Title last men¬ 
tioned. 

7. Answering paragraph 7, this defendant adinits that 
on or about December 4,1907, the said James D. Felley was 
seriously burned and by reason of said injuries was on 
December 9, 1907, confined by his Doctor in the Lawrence 
General Hospital at Lawrence, Massachusetts, uhtil about 
June, 1908, but this defendant is without knowledge that 
said Felley was directed to sign his name and swiear to an 

application for admission to said Home, but avers 
19 that on or about the 15th day of May, 1908j while he 
was still a patient at said Hospital, and while he was 
still subject to the orders and decrees of said Probate Court 
of Rockingham County, State of New Hampshire, he did 


i 

i 
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sign his name to such an application, a copy of which is 
hereto annexed and marked “Defendant Hines’ Exhibit 
A”, and prayed to be read as a part hereof the same as 
though set forth in full herein. Defendant admits that said 
application was filled out by some person other than said 
Felley, but says the application was signed by him, and 
defendant admits that said application represented that his 
mental condition was normal and that he was a resident of 
Lawrence, Massachusetts. As to the averments of this 
paragraph in respect to the contents of said application, 
this defendant refers to Hines Exhibit A annexed hereto 
as setting forth the contents of said application. This de¬ 
fendant denies the averment that the said James D. Felley 
was in fact insane when he signed and swore to said appli¬ 
cation but says that, so far as this defendant is aware or 
the Court records show, said application was not approved 
by the Probate Court in Rockingham County, New Hamp¬ 
shire. This defendant denies that it was necessary to be 
approved by said Probate Court and denies that said ap¬ 
plication was null and void and that it did not bind the said 
Felley, or his heirs or legal representatives. 

Further answering said paragraph 7, this defendant 
avers that the law under which the said James D. Felley 
was admitted as a member or inmate of the Soldiers Home 
was the Act approved May 26, 1902 (31 Stat. 217) reading 
as follows: 

“Hereafter the following persons only shall be entitled 
to the benefits of the National Homes for Disabled Volun¬ 
teer Soldiers and may be admitted thereto upon the order 
of a member of the Board of Managers, namely: All honor¬ 
ably discharged officers, soldiers, and sailors who served 
in the regular or volunteer forces of the United States in 
any war in which the country has been engaged, who are 
disabled by disease, wounds, or otherwise, and who have no 
adequate means of support, and by reason of such disability 
are incapable of earning their living. ’ ’ 

The Act of 1882 was amended on July 1,1902, by striking 
out the portion referring to disposition of pension money 
at the death of the pensioner, and by adding the following, 
(Section 139, Title 24. U. S. C.): 

“DISPOSITION OF BALANCE OF PENSION 
20 MONEY DUE DECEASED INMATE. Any bal- 
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ance of pension money due a member of the National 
Home for Disabled Volunteer Soldiers at the time of his 
death shall be paid to his widow, minor children j or depen¬ 
dent mother or father in the order named, and |should no 
widow, minor child, or dependent parent be discovered 
within one year from the time of the death of the pensioner, 
said balance shall be paid to the post fund of the branch 
of said national home of which the pensioner was a member 
at the time of his death, to be used for the common benefit 
of the members of the home under the direction of the 
Board of Managers, subject to future reclamation by the 
relatives designated in this section upon application filed 
with the Board of Managers within five years! after the 
pensioner’s death. (July 1, 1902, c. 1351, Sec. i, 32 Stat. 
564.)” 

And thus the foregoing laws were in force when said Felley 
became a member of the Home and is the law by which the 
disposition of the fund involved herein is controlled. 

Pursuant to the Act of Congress creating said Home, 
there were promulgated paragraphs 69 and 70, of the regu¬ 
lations by the Board of Managers of said Home, | providing 
as follows: 

“69. The following persons only shall be entitled to the 
benefits of the National Home for Disabled Volunteer Sol¬ 
diers and may be admitted thereto upon the order of a 
member of the board of managers, namely: All jhonorably 
discharged officers, soldiers, and sailors who served in the 
regular and volunteer forces of the United States in any 
war in which the country has been engaged, including the 
Spanish-American War, and the provisional army, who are 
disabled by disease, wounds and otherwise and | who have 
no adequate means of support, not otherwise provided for 
by law, and by reason of such disability are incapable of 
earning their living.” | 

“70. Whenever reference is made in orders or official 
communications to the disabled soldiers of the Home they 
will be designated as members.” 

8. In answer to the averment of paragraph bight that 

just prior to signing and filing of said application, Andrew 

M. Moulton informed and advised the said Soldiers’ Home 

that he was the guardian of the said James D. Felley, an 

insane person, and that he held the pension certificate of 

| 

i 
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said Felley and collected the pension for his benefit and 
that the said Felley had been a resident of Hampsted, New 
Hampshire for about twenty years, this defendant says 
that on or about May 7,1908 said Andrew M. Moulton wrote 
a letter to the Governor of the National Soldiers’ 
21 Home, Maine, a copy of which is attached to plain¬ 
tiff’s bill of complaint, marked plaintiff’s Exhibit 
“A”, but this defendant is without knowledge as to any 
further information and advice the said Andrew M. Moul¬ 
ton gave to said Home; this defendant admits that said 
Home on or about June 3, 1908 accepted and received said 
Felley as an inmate or member of said Home, but denies 
that the said Felley was accepted or received at said Home 
with the knowledge of the fact by said Home that he was 
at said time insane, and on the contrary avers that he was 
at said time a man of sound mind. Answering the aver¬ 
ment of paragraph 8 that said Home on or about June 2, 
1908 accepted and received said Felley therein with the 
knowledge of the fact that he was insane and had been so 
determined by a court and that his guardian had not been 
discharged by the Court, and that said Felley was legally 
incapable of entering into any binding contract with re¬ 
spect to a pension, this defendant says that on said date 
Felley was in fact of sound mind but this defendant avers 
that for the reasons set forth in paragraph 7 hereof, it was 
not necessary for said Felley to enter into any contract 
whatever to make applicable Section 139, Title 24 of the 
U. S. Code. 

9. Defendant admits the allegations of paragraph 9. 

10. This defendant admits that after the said Felley was 
admitted to said Home, the said Home caused his name to 
be placed on the rolls of said Home, not as an inmate there¬ 
of but as a member thereof, pursuant to paragraph 70 of 
the Regulations of the National Home for Disabled Volun¬ 
teer Soldiers hereinabove set forth. This defendant further 
admits that the Treasurer of said Home thereafter collected 
all pension monies due the said James D. Felley, as re¬ 
ferred to in the account hereto annexed marked Hines ’ Ex¬ 
hibit “ B ”, and prayed to be read as a part hereof the same 
as though set forth in full herein. 

In answer to the averment that from September, 1912, 
and until the said Felley died, the said Home withheld and 
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accumulated practically all of said pension money in the 
Treasury of the United States which became due and was 
thereafter collected for the said Felley, this defendant re¬ 
fers to said account being Hines’ Exhibit “B” as stating 
the true account of said fund. Defendant admits the 

22 averment in paragraph 10 as to the death of said 
Moulton and that he never resigned and yras never 

discharged as guardian for said Felley. This defendant 
denies that the said Home acted in the capacity of volun¬ 
tary trustee when collecting and accumulating thb pension 
moneys due the said James D. Felley, but avers that the 
Treasurer of said Home acted as prescribed by Section 138, 
Title 24, U. S. Code. This defendant denies that skid Home 
has no interest in said fund. This defendant denies that 
the entire amount of said pension money or any part there¬ 
of is due and owing to the plaintiff as legal representative 
and administratrix of said Felley or otherwise ajnd denies 
that said pension money is a trust fund under the adminis¬ 
tration of this defendant and avers that the said 1 fund has 
become a part of the “Post Fund” by virtue of 0ie provi¬ 
sion of Section 139, Title 24, U. S. Code, to be used for the 
common benefit of the members thereof. This defendant 
denies the other averments in paragraph 10 of fhe bill of 
complaint. 

11. This defendant denies the averments of paragraph 11. 

12. This defendant admits that plaintiff has made de¬ 

mands and requests for the payment of monies since the 
death of said James D. Felley, but denies that the same are 
due to said James D. Felley, or the plaintiff; admits that 
the demands were not complied with and that no part of 
the pension monies referred to have been paid ajnd denies 
that the whole amount or any part thereof is due and pay¬ 
able to the plaintiff. j 

13. Answering paragraph 13 of the bill, this defendant 
denies that any monies are due the plaintiff and avers that 
pursuant to Section 139, Title 24, U. S. Code, there was 
transferred $8,041.00 on January 31,1933, from tke account 

of the Treasurer of the Home, now Veterans’ Ad- 

23 ministration Facility, to the General Post Fund on 
the books of the United States Treasurer, as set 

forth in Hines Exhibit “B” attached hereto. 0n March 
31,1932, $49.50, and on April 30,1932, $50.00 were likewise 
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transferred to the General Post Fund on the books of the 
United States Treasurer. 

14. This defendant admits that he has no personal interest 
in said fund but denies that the United States has no inter¬ 
est in said fund. This defendant further denies that the 
payment of said fund to plaintiff by defendants Morgen- 
thau and Julian, or either of them, is a ministerial duty or 
any duty whatsoever, and avers that their duty was to 
transfer, as has been done, said fund from the account of 
the Treasurer of said Home, now Veterans’ Administration 
Facility,! to the account of the “post fund” for the benefit 
of the members. 

15. In answer to paragraph fifteen, this defendant avers 
that there was on deposit in the Treasury of the United 
States on January 31, 1933, said sum of pension money 
transferred as aforesaid to the account of the “post fund” 
of said Home, now Veterans’ Administration Facility, 
which said sum was commingled with other sums similarly 
transferred, subject to withdrawal for use for the common 
benefit of the members. 

16. Further answering said bill of complaint, this defen¬ 
dant says that said Felley, as hereinbefore stated, was in 
fact of sound mind when he entered said Home, but avers 
that even if he were considered technically of unsound mind, 
the action of his guardian caused him to properly become 
a member of said Home and in all respects subject to the 
laws and regulations thereunto appertaining. 

Further answering the bill of complaint, this defendant 
says; that this suit is in effect a suit against the United 
States, that plaintiff does not state facts setting up 
24 an equitable lien or interest in the funds in contro¬ 
versy for which an injunction might be issued or a 
receiver appointed, that plaintiff does not state a cause of 
action for that the disposition of the money was in exact 
accordance with the statutes in such cases made and pro¬ 
vided, that the bill of complaint discloses a complete lack 
of equity, that the plaintiff has a plain, adequate and com¬ 
plete remedy at law for such cause of action if any as she 
may have, and that the plaintiff fails to offer to do equity. 
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Application for Original Admission to the National Home lor Disabled Volunteer Soldiers. 


r «w * • • * 


BRANCHES AND TOST OFFICE Ai>l>RKoS£S: 

CENTRAL BRANCH. SOUTHKRN BRANCH: DANVILLE BRANCH; 

National Military Home, Ohio. National Soldier* Horn#*. Virginia. National Horn**. Danrilla, III loot*. 

Northwestern branch• * western branch: mountain branch: 

National lloiue. Wiacorwdu. National Military Home, Kanaaa. National SkMim' Home, Tenor—ee. 

EASTERN BRANCH: PACIFIC BRANCH: ’ ; BATTLE MOUNTAIN SANITARIUM: 

Natioual Home, Tog us, Maine. Boldkn Hour, California- Hoi 8prings, South Dakota 

MARION BRANCH: 

National Military Horn*, Indiana. 


MANAGERS: 

THE PRESIDENT OF THE UNITED STATES; THE CHIEF JUSTICE; THE SECRETARY OF WAR—Ez-OAciia, Washington. D. C. 
MAJOR JAMES W. WADSWORTH. President, *16 Broadway (New York Life Building). New York. N. Y. Term expire 1910. 

THOMAS J. HENDERSON, let Vtee-Preeldcnt. Princeton. 1U1- JOHN M. HOLLEY. Esq.. La Crowe, WieooBcin. Term expine 1910. 


GENERAL THOMAS J. HENDERSON, let Vtoe-Preeldcnt, Princeton, Illi¬ 
nois. Term expires 1908. 

CAPTAIN HENRY K. PALMER, *1 Vb-«-l'resident, Omaha, Nebraska. Term 
expires 1910. 

COLONEL WALTER I*. !tl«*WNLOW, Secretary, Jonesboro, Triimssc. Term 
expire* 1MK . '' 

GENERAL CHA RLRS M. ANDERSON. QvmgtfflvOkW. Term expire* 1912. 


MAJOR WILLIAM WARNER. 


City, Missouri. Term expiree 1912. 


COLONEL HENRY 1L MARKHAM, raeadena, California. Term expires 
1V10. 

! IJ El‘TEN ANT FRANKLIN MURPHY. ICt tWn.ui S»re.«, Newark, N. J. 
Term expire* 1912. 

COLONEL EDWIN P. HAMMOND. La Fayette, Indiana. Term expire* »9w*. 


COUNTY OF. 


STATE OF 


)U»u 4 i a e 4 ulg/WCl 


... 


uw. > ■ i .'.in St 

- .. agcd..AV)^ 


i - •.... " 


tyflbi-: —A. D. 190.^.., personally appeared before 

[...V Usfc&Ct. .within and for the County and State aforesaid, 

.yean; leight....tf"...i^..feet; complexion——; 


a rv>mVnt of (*■) 


, County of.. 


. State of. 


who 


l*eing duly sworn, deposes and says, that be wax liorn in ( 4 St.i 

that he Is by occupation a ( s .; that he is (*| that 

wfedldaM-diomig: and that the name and address of his wile, or neatest relative is (">. 




during the . 1 ° i. 


r i i*i iiV j tilihdli piltruf i ; thafademBa—# 7 )—... 

nearest relative is (">. 

ami that he has been enlisted in the service of the United States (•) 
.war. and honorably discharged from each enlistment, as follows: 


No. «.i When KnliMetl. with Rank. Where Knitted. Towu 
Enlistment*. amt Sutv. 


Company uud Rtvimenl 
MumiiiiI in. 



tssBBBBmmmm 



That he is receiving.j>V*L4^"r Dollars pe 

£wv-«-Cj£L *Vl .—Agency, from 


...Dollars per month Pension 


ension, on Certificate No .. 7 .. a.././-• 

^ (J ifjfv 1 r 

mf..../...j. __ JBflL.iL., and being ui 




., payable at 


4 ..IV-e *.-Agency, from-j y lfe>MW.../..F--, JBfit.L.., and being unable on account of his 

disability to earn his living by manual labor, and having no adequate means of support, desires admission to the National Home 
for disabled Volunteer Soldiers, 










































• • 


/••• 


0l ••Go., Af/. _ 


and find him disabled as follows: 


\! .J&udsku'.&aAJ. 




entitling him to.admission to the home. 












utltiiigllioii to the llonw*. 











ORDER FOR ADMISSIO 


ipprovcd. and s 1 , 


lie admitted to the . 

By dfr-etffon of the Prudent Board of 


Branch. National Home for U. V. *S 


c/7^^ - EXPLANATIONS AND DIRECTIONS. ' * 

Tiien<srki» in tiik body ok this application refer to the directions below, and most be carefully observed 

IN FILLING THE BLANKS. 

1. Name and title of magistrate. 

2. Name of applicant. 

3. Post-office address. 

4. Town, county, state (or nation). 

5. Stilt** nwi|mfinn. 

G. Here stale whether single, married, or a widower. 

7. Here -late immlier of living children, if any, otherwise erase words “that he has........children living.” 

8. Here stale, accurately, the name and address of wife, or nearest relative of the applicant, 
ti. State the number of limes actually mustered into the service of the United 8toten. 

id. Hive the name of the war (1812. Mexican, Civil, etc.) . 

11. Signature ami full Post-office address of applicant. Two witnesses are required if he makes bis mark. 

12. official .denature of magistrate or notary. 

IB. < of the words, •* permanently ” or •‘temporarily,” in the certificate, must be erased by the Surgeon. 

U. ft tic* certificate of examination is officially signed by a Surgeon-General of a State, or a United States examining Surgeon, 
orOty a Surgeon designated for that purpose by a Manager of Use Home, it need not be sworn to. 

15. Surgeons will enter all disabilities affecting the soldier's ability to earn bis own living In the order of their importance. 


3TA e Soldier **r fhtiior not king this application mutt forward to the Manager to whom he applies for admission hie Discharge, or a cer - 
tided copy thereof, ami Pension Certificate, or receipt therefor, before his application is granted , which papers will he sent to the Branch of 
the Wane to trhieh the u r ,d!c,ml or admitted , to be keptJhcre and returned to him when he is discharged. This rule is adopted to prevent 
loss of each patters and certificate, and to hi n<Ur fraudulent practices. 

After tilling out this triplication mid executing it as above directed, forward it, with the other papers, to the nearest of the 
Manager*, or the Governor of the Branch Home applicant desires to enter, giving Post-office address and nearest railroad station, 
and, if application is approved, transportation, if available, will tie forwarded without charge. 

.V™..*—Soldiers and sailors whose pensions exceed sixteen dollars the month will not be admitted to the Home unless for 
special reason*. 

Those who have l**eu members of Stale Homes must have been discharged from those Homes at least six months, before they 
.mu. fn* admitted to a Branch of the National Home, except by a vote of the Board of Managera. 

Soldiers or sailors who have been previously members of the Home and who desire to be readmitted, will make their applica¬ 
tion upon the blank form provided for that purpose (No. 18 ), which will be furnished on application to any Branch. 

509’ Applicant* arc requested to conform strictly to the a love requirements; 


» V 


is II ADI j 

BES 

T COPTfAV 

AtlAow 















Tb* said applicant farther sw*-ar* that be hu- never been a m.-mUr »f either of the Branchs of tbe XutUmal Heine, nor wlthlft' 
six months a member of a State Houie for Disabled Volunteer Soldier* and Sailors, ami ua« never dUb«»norably discharged 
from such. Anirtald applicant further stipulate* and agrees that be will abide by and obey all theVules and regulations made by : 
the Board of Managers, or by their order: that he will perform all duties required of him, and obey all lawful orders of tb+t 
officers of tbe Home. / _ 


WITNESS. 








(Address) 




.4- 


.'.k^' 


Sworn to and sulwcritied before me the day and year first above written, and 1 hereby certify that tbe foregoing affidavit was 


road over and fully explained to.. 




....—..before he executed. it. 

< ■ *;• X t 





SURGEON'S CERTIFICATE. 


1 certify that 1 have carefully examined (*). 


UOtfMM* CL . 


Keg’t 



..#. 


.•••••—..... late.. 


.Volunteer*, and that be is (**) permanently 


aigt incapacitated. 


for obtaining his living by manual labor as a result of the following disabilities ( lfc ), viz.; 

'X __.. 




*••«••••• • • M ..MOM. 


Mental condition of applicant 


?■ 7 . fl5w > 7. 

tpihaot. .A . 


.^Sfc. 



_____ .____ __ p ___ p . _. _____p __p .2^. ___ _ p p _ p .. I p 1., pppppppppppp pppppppppppppp pppppppp pppppp ppppppp. pp __ P _p 

Necessity for Medical Treatment, services of an attendant, etc—. adljA. ^ *. 

_ C.£k*cy .-------.. 


L |_—a. u. 190 p^!., and I hereby certify tidt tihi 



*jr. 4 .U known to me as a Surgeon in actual practice, and reputable in his profession** 


^d<4«ddl4.£. ..-S 
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* 

And now, having fully answered, this defendant prays 
that the said hill of complaint be dismissed with his costs. 

FRANK T. HINES 
Administrator of Veterans’ 
Affairs. 

LESLIE C. GARNETT S 
United States Attorney. 

DAVID A. PINE I 

i 

Assistant Umted States Attorney. 

H. A. SCHWEINHAUT 
Assistant United States Attorney. 

I, Frank T. Hines, do solemnly swear that I an* the Ad¬ 
ministrator of Veterans’ Affairs; that I have read the fore¬ 
going amended answer by me subscribed and knowr the con¬ 
tents thereof; and verily believe the same to be tr|ue. 

FRANK T. HINE^ 

Subscribed and sworn to before me, this 3 day of May, 
1935. 

CORONA M. HENNESSY 

(Notarial Seal) . Notary Public\ D. C. 

I consent to the filing of the foregoing amended answer. 

i 

F. EBERHART HAYNES 
Attorney for the Plaintiff. 

\ 

(Here follow photostats marked pages 25 to 33 inclusive) 

34 Stipulation 

Filed May 22, 1935. | 

It is hereby stipulated and agreed by and between counsel 
for the plaintiff and counsel for the defendants that the 
surgeon’s certificate annexed to the application of James D. 
Felley for admission to the National Home for Disabled Vol¬ 
unteer Soldiers, Togus, Maine, being the defendant Hines’ 
Exhibit 44 A”, was signed by Henry F. Dearbon^, M. D.; 
that said Henry F. Dearborn graduated on June 12, 1907, 
from McGill Medical School, Montreal, Canada^ and in 
June, 1907, entered the Lawrence General ^Hospital, 


i 
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Lawrence, Massachusetts, as an interne, and on February 
4,1908, he received a license (No. 1131) to practice medicine 
in the State of New Hampshire; and that said Henry F. 
Dearborn was registered as a physician in the State of 
Massachusetts on March 12,1908, certificate No. 8321. 

THOMAS E. RHODES 

i Attorney for the Plaintiff . 

H. N. SCHWEINHATJT 
Asst . United States At¬ 
torney, 

\ Attorney for the Defen¬ 

dants . 

35 Order Overriding Motion to Strike 

Filed June 28,1935 

Upon consideration of the bill of complaint filed herein, 
the answers and amended answers of the defendants, and 
the motion to strike the answers of the defendants and for 
a decree pro confesso, and it having been stipulated by 
counsel that the said motion be directed to the answers and 
amended answers of the defendants, and after arguments of 
counsel, it is, by the Court, this 28th day of June, 1935, 
ORDERED that the motion to strike the answers and 
amended answers and for a decree pro confesso be and the 
same is hereby overruled. 

DANIEL W. O’DONOGHUE 

Justice . 

36 Amendments to the Bill of Complaint 

Filed February 12, 1937. 

The plaintiff hereby amends her Bill of Complaint as 
follows: 

By substituting for and in lieu of the last sentence of 
paragraph 10 of the bill of complaint the following sentence: 

“The amount of plaintiff’s claim is $8,139.50, which is the 
amount of the accumulated pension moneys due said James 
D. Felley at the time of his death and which had not been 
collected by him prior to his death, together with interest 
thereon at 6 per centum per annum from and after January 
1, 1932.” 
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By making paragraph 11 of the hill of complaint read as 
follows: 

i * 11. Plaintiff further alleges that all of the pension 
moneys and funds so collected and so held by the defen¬ 
dant is, under the Acts of Congress approved February 26, 
1881, c. 80, 21 Stat. 350, June 25, 1010, c. 384, 361 Stat. 736, 
and August 17, 1912, c. 301, 37 Stat. 312, due and payable 
to the plaintiff as the legal representative and a^ adminis¬ 
tratrix of the estate of James D. Felley, deceased. 

37 By substituting a comma at the end of prayer 4 and 
then adding the following clause: 

“together with interest thereon at 6 per centum per annum 
from and after January 1,1932.” 

F. EBERHART JAYNES, 
THOMAS E. RHODES, 
Attorneys for the Plaintiff. 

No objection 

LESLIE C. GARNETT I 

TJ. S. Atty . | 

HOWARD BOYD 
Asst. U. S. Atty. 

Let this be filed and the Bill of Complaint be sp amended, 
and the answers as filed stand as to this. 

Feb. 12, 1937 

DANIEL W. O’DONOGHUE j 

Justice. 

38 Findings of Fact and Conclusions of Law 

Filed March 29, 1937. 

The Court makes and files the following findings of fact 
and conclusions of law: 

Findings of Fact j 

i 

This cause came on to be heard at this term on the merits 

I 

upon the bill of complaint as amended, the answer of the 
defendants Henry Morgenthau, Jr., as Secretary of the 
Treasury, and W. A. Julian, as Treasurer of the United 
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States, and the amended answer of the defendant Frank T. 
Hines, as Administrator of Veterans ’ Affairs, and the Ex¬ 
hibits attached thereto, the stipulations of counsel for the 
respective parties, and the evidence adduced in open Court, 
and the Court makes the following findings of fact: 

1. By this suit the plaintiff, as the legal representative 
and Administratrix of the Estate of James D. Felley, de¬ 
ceased, seeks the appointment of a receiver and a manda¬ 
tory injunction compelling the defendants to pay to 

39 such receiver the sum of $8,139.50, accumulated and 
unexpended pension moneys of said James D. Felley 
due him at the time of his death on January 1, 1932, to¬ 
gether with interest thereon at 6 per centum per annum 
from and after January 1, 1932. 

2. James D. Felley was a citizen of the United States and 
a volunteer soldier of the United States Army during the 
Civil War. He was honorably discharged on August 28, 
1865. From prior to 1894 until the time of his death on 
January 1, 1932, he was a resident of Rockingham County, 
New Hampshire. 

3. The said James D. Felley died intestate leaving sur¬ 
viving him as his only heirs at law and next of kin certain 
nephews and nieces. The plaintiff is a niece of said de¬ 
cedent, and on November 22, 1932, she was duly appointed 
and qualified as Administratrix of the Estate of said James 
D. Felley, deceased, by the Probate Court of Rockingham 
County, New Hampshire, and she is still acting as such Ad¬ 
ministratrix. 

4. On August 22,1894, the Probate Court of Rockingham 
County, New Hampshire, upon the hearing of an inquisi¬ 
tion proceeding into the matter of the sanity of said James 
D. Felley entered a decree adjudging and decreeing the said 
James X). Felley to be insane, and appointing Andrew M. 
Moulton, of Hampstead, New Hampshire, as Guardian of 
the person and estate of said Felley, and said Guardian 
thereupon duly qualified as such. The said decree adjudg¬ 
ing and decreeing the said Felley to be insane and appoint¬ 
ing Andrew M. Moulton as Guardian was never set aside 
or modified during the life time of said Felley. Moulton 
died in 1914. 

5. On or about April 28, 1896, the said Andrew M. Moul¬ 
ton as Guardian obtained from the United States Govern- 
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ment for the benefit of said insane ward an original pension 
certificate, and an award of a pension of $8.00 per month 
from June 7, 1894, for the benefit of said Felley by 

40 reason of his service in the United States Army in 
the Civil War, which pension was thereafter in¬ 
creased from time to time during the life of said Felley. 
The said Guardian collected all of the pension moneys of 
said Felley from June 7, 1894, to April 3, 1908, j and all 
pension moneys of said Felley which became due and pay¬ 
able after April 3, 1908, were after said date and until the 
time of Felley’s death on January 1,1932, collected and the 
greater portion thereof was accumulated by the National 
Home for Disabled Volunteer Soldiers, Togus, Maine, now 
Veterans’ Administration Facility, Togus, Maine. 

6. On or about December 4, 1907, the said Felley was 
seriously burned and by reason of said injury he was on 
December 9, 1907, taken by his family physician to the 
Lawrence General Hospital, Lawrence, Massachusetts, 
where he was confined until about June 1, 1908. On May 
16, 1908, while still a patient at said hospital and subject to 
the orders and decree of the Probate Court of Bockingham 
County, New Hampshire, Felley signed his name and swore 
to an application for admission to the National Home for 
Disabled Volunteer Soldiers, Togus, Maine. A time copy 
of said application is attached to the amended answer of 
the defendant Hines. Neither Felley’s Guardian nor any¬ 
one else ever applied for or obtained the approval of the 
Probate Court of Bockingham County, New Hampshire, for 
the admission of Felley into said Home. Felley vras actu¬ 
ally admitted into said home on June 3, 1908, vjrhere he 
thereafter continouslv remained until the time of his death. 
After Felley entered the Home each installment of his 
pension money was paid to the Treasurer of the Home at 
Togus, Maine. The amount unexpended by Felley ivas kept 
by said Treasurer to Felley’s credit. At the time of Felley’s 
death there stood to his credit on the books of said Home ac¬ 
cumulated and unexpended pension moneys in the tbtal sum 
of $8,139.50, which sum was on January 31,1933, transferred 
to the “General Post Fund” on the books of the 

41 Treasurer of the United States, and which sum is now 
on deposit in the Treasury of the United States. 
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7. The said James D. Felley was insane at the time he 
signed said application for admission into the National 
Home for Disabled Volunteer Soldiers, Togus, Maine, and 
he continued thereafter insane until the time of his death. 

8. Shortly after Felley’s death and on February 2, 1932, 
claim was made to the Soldiers Home, Togus, Maine, on 
behalf of his heirs at law and next of kin for his accumu¬ 
lated and unexpended pension moneys through their at¬ 
torney, Frederick E. Shaw. On December 1,1932, after the 
appointment of the plaintiff as Administratrix of the Estate 
of James D. Felley by the Probate Court of Rockingham 
County, New Hampshire, the said Administratrix made de¬ 
mand upon the Veterans’ Administration for the payment 
to her Of said accumulated pension moneys of James D. 
Felley. The Administratrix on September 14, 1933, having 
ascertained that the exact amount of said accumulated 
pension moneys of James D. Felley was $8,139.50, made de¬ 
mand on the defendant Frank T. Hines, Administrator of 
Veterans ’ Affairs, for the payment to her of said $8,139.50, 
with interest thereon. These several claims and demands 
were refused. 

i Conclusions of Law 

1. This Court has jurisdiction to hear and determine this 
cause in this proceeding in equity. 

2. By reason of the insanity of James D. Felley he was 
not bound by the terms and conditions contained in the ap¬ 
plication which he signed on May 16,1908, for admission to 
the National Home for Disabled Volunteer Soldiers, Togus, 

Maine. The said James D. Felley was on May 16, 
42 1908, and at all times thereafter during his life time 

incapable of making any valid or binding contract. 

3. The Act of July 1, 1902, c. 1351, 32 Stat. 564, is still 
in full force and effect in so far as the pension moneys of 
James D. Felley are concerned. That Act limits the right 
of recovery of the accumulated pension moneys of a Mem¬ 
ber of a National Home for Disabled Volunteer Soldiers 
who entered the home between July 1, 1902, and June 25, 
1910, and remaining at the time of such Member’s death, to 
his widow, minor children or dependent mother or father. 
Since Felley left surviving no widow, minor child or depen¬ 
dent mother or father, but left as his sole heirs at law and 
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i 

next of kin certain nieces and nephews, the plaintiff is not 
entitled to recover. The bill of complaint should therefore 
be dismissed. 

DANIEL W. O’DONpGHUE 

Justice . 

I 

March 29th,1937. i 

’ i 

i 

43 Final Decree Dismissing Bill for Injunction 

and Receiver 

Filed March 29, 1937. | 

This cause came on to be heard at this term $nd in con¬ 
sideration thereof and argument of counsel, it is by the 
Court this 29th day of March, 1937, j 

ADJUDGED, ORDERED and DECREED that the bill 
for injunction and receiver herein filed be and t^ie same is 
hereby dismissed. 

DANIEL W. O’DONOGHUE 

Justice. 

| 

From the foregoing decree the plaintiff by his attorneys 
in open court notes an appeal to the United States Court 
of Appeals for the District of Columbia and the, undertak¬ 
ing for costs on appeal is hereby fixed in the sum of $100, 
with leave to deposit $50 cash with the Clerk in lieu thereof. 

DANIEL W. O’DONOGHUE 

Justice. 

j 

Memorandum 

APEIL 2—1937. j 

$50 deposited in lieu of bond on Appeal. 

i 

i 

■ 

i 

i 

44 Stipulation 

Filed April 2,1937. 

It is hereby stipulated and agreed by and between counsel 
for the plaintiff and counsel for the defendants that the an¬ 
swer of the defendants, Henry Morgenthau, Jr., as Secre¬ 
tary of the Treasury of the United States, and W. A. Julian, 

! 

i 

i 

i 


i 

i 
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as Treasurer of the United States, filed in this cause, be not 
included in the record on appeal, but that they, as orally 
stipulated at the trial of this cause, shall be bound by the 
amended answer of the defendant, Frank T. Hines, as Ad¬ 
ministrator of Veterans’ Affairs. 

F. EBERHART HAYNES 
THOMAS E. RHODES 
Attorneys for the Plaintiff 

LESLIE C. GARNETT 

H. B. 

United States Attorney 
Attorney for the Defendants 

45 Assignment of Errors 

Filed April 2,1937. 

Now comes the plaintiff and makes the following as¬ 
signment of errors in the above-entitled cause: 

1. The Court erred in dismissing the bill of complaint. 

2. The Court erred in not refusing to dismiss the bill of 
complaint. 

3. The Court erred in not entering a final decree in favor 
of the plaintiff in the sum of $8,139.50, together with in¬ 
terest thereon at 6 per centum per annum from and after 
January 1, 1932, as prayed for in her bill of complaint as 
amended. 

4. The Court erred in holding that the Act of July 1,1902, 
c. 1351, 32 Stat. 564, is still in full force and effect in so 
far as the pension moneys of James D. Felley are concerned. 

5. The Court erred in not holding the Act of July 1,1902, 
c. 1351, 32 Stat. 564, was superseded by the Act of June 25, 
1910, c. 384, 36 Stat. 703, 736. 

6. The Court erred in not entering a final decree 

46 in favor of the plaintiff upon the Findings of Fact 
made in this cause in the sum of $8,139.50, together 

with interest thereon at 6 per centum per annum from and 
after January 1, 1932, as prayed for in her bill of com¬ 
plaint as amended. 

F. EBERHART HAYNES 
THOMAS E. RHODES 
Attorneys for the Plaintiff 
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Service of a copy of the foregoing Assignment of Errors 
accepted this 2d day of April, 1937. 

LESLIE C. GARNETT 

H. B. 

Attorney for the Defendants 

47 Designation of Record 

Filed April 2, 1937. 

The Clerk will please prepare the record on Appeal in 
the above-entitled cause and include therein the following 
papers and proceedings: 

1. Bill of Complaint filed March 27, 1934, an<J the ex¬ 
hibit attached thereto. 

2. Amendments to bill of complaint filed February 12, 
1937. 

3. Motion to dismiss filed on April 16, 1934. 

4. Opinion of Mr. Justice Bailey filed on May 9, 1934. 

5. Order overruling motion to dismiss filed May 11,1934. 

6. Amended answer of the defendant Frank jr. Hines 
filed on May 15, 1935, and the exhibits attached thereto. 

7. Findings of Fact and Conclusions of Law filed on 
March 29, 1937. 

8. Final Decree dismissing the bill of complaint 

48 filed on March 29, 1937. I 

9. Memorandum of deposit for costs on appeal. 

10. Stipulation filed on April 2, 1937. 

11. Assignment of errors. 

12. This Designation of Record. 

F. EBERHART HAYNES 
THOMAS E. RHODE$ 
Attorneys for the Pldintiff 

Service of a copy of the foregoing designation of record 
accepted this 2d day of April, 1937. 

LESLIE C. GARNETT 

H. B.j 

Attorney for the Defendants. 
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49 Counter Designation of Record 

Filed April 8,1937. 

The clerk will please include in the record to be pre¬ 
pared on appeal in the above entitled cause the following: 

1. Motion to strike defendants’ answers to bill of com¬ 
plaint and for decree pro confesso on bill and answers filed 
May 14, 1935. 

2. Stipulation filed May 22, 1935. 

3. Order overruling motion to strike filed June 28,1935. 

LESLIE C. GARNETT 
United States Attorney 
i HOWARD BOYD 

Assistant United States Attorney 

Service of copy of foregoing Counter Designation of Rec- 
cord acknowledged this 8th day of April, 1937. 

THOMAS E. RHODES 
Attorney for the Plaintiff 

50 District Court of the United States for the 

1 District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 49, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 56953 in Equity, 
wherein Lottie A. Abbott, the legal representative and ad¬ 
ministratrix of the estate of James D. Felley, deceased, 
otherwise known as James D. Fellows, deceased, is Plain¬ 
tiff anf Henry Morgenthau, Jr., as Secretary of the Treas¬ 
ury of the United States et al are Defendants, as the same 
remains upon the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash- 
ington, in said District, this 9th day of April, 1937. 

C. E. STEWART, i 

(Seal) CUrk. 

i 

Endorsed on Cover: No. 6951. Lottie A. Abbott, the 
legal representative, and administratrix of the estate of 
James D. Felley, etc. vs. Henry Morgenthau, Jr., as Secre¬ 
tary of Treasury of the United States et al. United States 
Court of Appeals for the District of Columbia Filed Apr 
10 1937 Moncure Burke, Clerk 
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